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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

G. R. Case No. 2081/2015

                                                U/S – 448/323/294 and 506 I.P.C.

State

V.

Sri Kamalesh Ranjan Bhattacharjee @ Kamalesh Bhattacharjee

                                                    ... Accused Person

PRESENT: Sri Kiran Lal Baishnab, AJS.

The Additional Chief Judicial Magistrate,

                     Tinsukia.

For the Prosecution: Smti. J. Khatoon, Addl. P. P.

For the Defence: Sri D. Bose, Advocate.

Evidence recorded on: 01.03.2016;  03.06.2016;  21.09.2016;

23.11.2016;  20.05.2017;  10.07.2017

and 25.08.2017.

Argument heard on: 12.01.2018.

Judgment delivered on: 24.01.2018.

JUDGMENT

1.                  The prosecution case in  brief  is  that  on

10.09.2015 at about 10.30 AM. at  Congress Coloney, Bani

Sadan  School  Road,  Tinsukia  the  Accused  Sri  Kamalesh

Ranjan Bhattacharjee @ Kamalesh Bhattacharjee trespassed

into the dwelling house of the informant, 
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Sri Nandalal Bhattacharjee; voluntarily caused hurt to him;

uttered slang words towards him to his annoyance and also

threatened him with dire consequences to him in future with

intent to cause alarm to him. Hence, the case.
2.                  That on the very same day, the matter was

informed  to  the  Officer-in-Charge,  Tinsukia  P.S.  through  a

written  ejahar who  received  and  registered  the  same  as

Tinsukia P.S. Case No. 1106/2015 U/s. 448/325/294 and 506

of Indian Penal Code.
3.                  On the basis of the ‘ejahar’ police started

investigation and after completion of investigation the police

found sufficient  materials  and submitted charge-sheet  No.

460/2015  dated  28.10.2015  against  the  Accused  Sri

Kamalesh Ranjan Bhattacharjee @ Kamalesh Bhattacharjee

for  the  offences  U/s.  448/323/294  and  506 of  the  Indian

Penal Code.
4.                   On submission of the charge-sheet,  the

Honourable transferred the case to this Court. Upon receipt

of  the  Case  record,  this  Court  took  cognizance  U/s.

448/323/294 and 506 of the Indian Penal Code against the

Accused  Sri  Kamalesh  Ranjan  Bhattacharjee  @  Kamalesh

Bhattacharjee and issued summons upon him. 
5.                 During trial, copies of relevant documents were

furnished  to  the  Accused  Person  and  finding  sufficient

materials  on  records  to  proceed  for  the  offences  U/s.

448/323/294 and 506 of the Indian Penal Code; against the

Accused  Sri  Kamalesh  Ranjan  Bhattacharjee  @  Kamalesh

Bhattacharjee;  the  particulars  of  the  said  offences  was

explained to him and he was asked as to whether he pleads

guilty  to  the  offences  charged,  to  which  he  pleaded  not

guilty and claimed to be tried.
6.                  In the course of hearing the prosecution examined

11 (Eleven) witnesses including the informant as well as the

victim of the incident, viz. P.W.1, Sri Nandalal Bhattacharjee;

P.W.2,  Smti.  Alo  Bhattacharjee;  P.W.3,  Smti.  Mayuri

Bhattacharjee;  P.W.4,  Sri  Tarasharkar  Bhattacharjee;  P.W.5,

Smti. Mili Bhattaacharjee; P.W.6, 
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Sri  Deepjoy Ghosh;  P.W.7,  Sri  Arbindra Chakraborty;  P.W.8,

Smti. Gita Chakraborty; P.W.9, Sri Debasish Saha; P.W.10, Sri

Dipak  Ghosh;  P.W.11,  Dr.  Prasanta  Borgohain;  P.W.12,  Sri

Jugen Borah (Investigating officer).
               The prosecution also exhibited the  ejahar as

Exhibit-1; the medical report as Exhibit-2; the sketch Map of

the P.O. as Exhibit-3 and the charge-sheet as Exhibit-4. 
7.                The Accused Person was examined U/s.-313 Cr. P.

C.  and  his  answers  were  recorded  on  a  separate  sheet,

tagged with the case record. 
                  Defence story is of total denial. Moreover,

defence side declined to adduce any evidence.

8. Points for determination:-
Whether  on 10.09.2015 at about 10.30 AM.

at  Congress  Coloney,  Bani  Sadan  School  Road,

Tinsukia  the  Accused  Sri  Kamalesh  Ranjan

Bhattacharjee  @  Kamalesh  Bhattacharjee

trespassed  into  the  dwelling  house  of  the

informant,  Sri  Nandalal  Bhattacharjee;  voluntarily

caused hurt to him; uttered slang words towards

him to his annoyance and also threatened him with

dire consequences to him in future with intent to

cause  alarm  to  him and  thereby  committed  an

offence punishable under Section 448/323/294 and

506 of the Indian Penal Code?

9. Discussion, Decision and Reasons thereof:-

      Heard arguments of both sides. Perused the Case

Record very minutely. My findings are as follows:-

The learned Advocate for the defence submitted that

the prosecution could not prove the ingredients of any of the

offences  alleged  against  the  Accused  Sri  Kamalesh

Bhattacharjee whereas the prosecution argued that the case

had been well proved against the accused through evidence.
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Hence, let’s scrutinize the evidence on record to see

how far the prosecution could prove their case.
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Now, in order to establish the fact of criminal trespass,

voluntarily causing hurt;  uttering slang words and criminal

intimidation against the accused person, the prosecution has

to prove following ingredients: 

i. That  on  10.09.2015 at  about  10.30  AM at

Congress Coloney, Bani Sadan School Road,

Tinsukia,  the accused entered the dwelling

house of the informant with intent to commit

a crime;

ii. That the accused person voluntarily caused

hurt to the informant/victim;

iii. That  the  accused  uttered  slang  words

towards the informant/victim with intent to

annoy him;

And

iv. That the accused person threatened to the

informant/victim with injuries  to his person

in future with intent to cause alarm to him.

Now  as  regard  the  date,  time  and  place  of

occurrence,  the  informant,  Sri  Nandalal  Bhattacharjee

himself  deposing  as  P.W.1;  his  wife  Smti.  Alo

Bhattacharjee  deposing  as  P.W.2;  their  daughter  Smti.

Smti. Mayuri Bhattacharjee deposing as P.W.3 and P.W.5,

Smti.  Mili  Bhattacharjee;  P.W.8,  Smti.  Gita  Chakrabarty

and P.W.9,  Debasish Saha stated that the incident took

place on 10.09.2015 at about 10.00 to 10.30 AM. in the

house of the informant at Congress Coloney.

P.W.6,  Sri  Deepjoy  Ghosh  and  P.W.10  Sri  Deepak

Gosh deposed that the incident took place in the house of

the informant one day in the Month of September, 2015.

P.W.7,  Sri  Arabinda Chakrabarty  deposed that the

incident took place on 10.09.2015 at 10.30 A.M. in the

house of the informant.
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Thus, it is seen that all the witnesses except P.W.6

and P.W.10 stated in corroboration to one another that

the incident took place in the house of the informant at

Congress Coloney on 10.09.2015 at about 10.00 to 10.30

A. M.

P.W.6 and P.W.10 though could not state the exact

date of the incident, the period of the offence stated by

them is  corroborated  by  the  ejahar  filed  by  P.W.1,  Sri

Nandalal Bhattacharjee just on the date of the incident. 

Hence, considering the corroborating evidence put

forth by the witnesses as to happening of the incident at

Congress Coloney; I am of the considered opinion that the

prosecution successfully proved the date, time and place

of occurrence. 

 Now, the thing remains to look into in this point is

whether  the accused person entered dwelling house of

the informant/victim to commit the alleged offence.

Let’s scrutinize the evidence on record as put forth

by the witnesses of the prosecution and the documentary

evidence adduced.

The informant mentioned in his ejahar (Exhibit-1)

that the accused person assaulted him by entering into

his  dwelling  house  he  did  not  support  this  fact  in  his

evidence.

None of the witnesses of the prosecution deposed

that the accused person entered into the house of  the

victim rather all the witnesses including the informant as

well as the victim deposed that the accused person reside

in  the  same  house  separately  with  the  sister  of  the

informant.    

    Hence, upon perusal of the evidences adduced by

the  witnesses  examined by  the  prosecution  clearly  shows

that there is no evidence on record showing that the accused

person had entered the house of  the informant and thus,

there is no evidence of House Trespass against the accused

Kamalesh Bhattacharjee.
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Now,  the  next  fact  needs  to  the  looked  into  is

whether the accused person voluntarily caused hurt to the

victim.
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In  this  regard  the  victim deposing  as  P.W.1  stated

that  the  accused  person  gave  him fist  blows  on  his  face

when he questioned the accused person as to why the later

wiped his hands with the cloth of the wife of the former.

Corroborating  his  statement,  his  wife  Alo

Bhattacharjee  also  deposed  that  the  accused  wiped  his

hands with her clothes which she had hung for drying and

when  her  husband  asked  him  as  to  why  he  did  so,  the

accused hit her husband with fist.

Though  they  corroborated  one  another  in  their

evidence,  neither  of  them stated  before  the police  officer

during investigation that the accused wiped his hands with

clothes of the wife of the victim and this being a material

fact, it’s omission amounts to contradiction and this shakes

the  credibility  of  the  evidence  adduced  by  both  theses

witnesses and thus, neither of them are wholly reliable.

P.W.3,  Smti.  Mayuri  Bhattacharjee,  the  daughter  of

the victim though deposed that she heard from her parents

that the accused hit her father with fist when questioned as

to why he wiped his hands with the clothes of her mother,

the evidence of the source, i.e. P.W.1 and 2 being doubtful,

she cannot be relied upon.

 P.W.4,  Tarakeswar  Bhattacharjee  deposed  that  he

had seen himself that the accused rubbed his hand in the

cloth of the wife of the informant and on being objected the

accused give him a blow on his nose but the Investigating

Officer confirmed that the P.W.4 did not state this fact before

him and  thus,  the  whole  statement  being  omitted  during

investigation,  the  subsequent  statement  cannot  be  relied

upon and thus, this witness is also not reliable.
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P.W.5,  Smti.  Mili  Bhattacharjee,  deposed  that  she

from her house that the accused person assaulted the victim

and  she  saw  this  from  her  house  whereas  her  husband

deposing as P.W.4 stated that his wife was also present with

him at the place of occurrence and that they have witnessed

the incident.

Thus,  the  statement  of  P.W.4  and  5  being

contradictory, neither of them are wholly reliable.
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 None of the other witnesses had seen the incident

and specifically stated that though they had seen a piece of

wood in the hand of the accused he did not hit the victim

with the same.

The  investigating  Officer  admitted  that  he  did  not

examine  the  neighbours  on  the  eastern,  northern  and

southern boundary of the house of the victim and also did

not  record  the  statement  of  Basanti  Bhattacharjee  who

admittedly resides in the same house and was also present

during the incident and this raises a presumption U/S- 114 of

the  Indian  Evidence  Act  that  the  prosecution  avoided

examining  those  witnesses  only  because  their  evidence

would  have  affected  the  prosecution  story  adversely  and

thus, this shakes the prosecution story as a whole.

As to the injury upon the person of the victim, the

Medical Officer who examined the victim deposing as P.W.11

stated that he found only laceration and contusion near the

upper lip thereby contradicting the evidence of the witnesses

that  blood  had  oozed  out  of  the  injury,  this  shakes  the

credibility  of  the  evidence  of  the  all  the  witnesses  I  this

regard.

Thus, I am of the considered opinion that the none of

the  witnesses  examined by  the  prosecution  could  adduce

any  reliable  evidence  as  to  hitting  of  the  victim  by  the

accused  person  and  sustaining  of  hurt  by  the  victim and

thus, the offence of voluntarily causing hurt to the victim by
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the accused person also could not be proved beyond doubts

against him by the prosecution.

Now, comes the question of uttering slang words at

public place towards the victim to his annoyance.

In this regard, the learned advocate for the defence,

in  my considered opinion rightly  argued that  the place of

occurrence being the residential house of the informant and

the accused,  it  cannot  be  said  to  be  public  place  and as

such, the offence U/S – 294 of the Indian Penal Code is not

made out against the accused person.

Further, it is seen that the informant though stated

in his  ejahar that the accused uttered slang words towards

his wife, 
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daughter and himself, none of them stated this fact during

their evidence and as such there is no evidence on record as

to utterance of slang words by the accused person.

Hence,  I  am  of  the  considered  opinion  that  the

prosecution  could not  prove any of  the ingredients  of  the

offence  U/S  –  294  of  the  Indian  Penal  Code  against  the

accused person.      

As  to  criminal  intimidation  none  of  the  witnesses

except P.W.4 Tarakeswar Bhattacharjee who deposed that the

accused person chased the informant with a piece of wood

saying that he will kill the informant but this fact being not

corroborated  by  any  other  witnesses  including  the  victim

himself, cannot be relied at all.

The informant though stated in his ejahar (Exhibit-1)

the accused intimidated his wife and daughter to kill, neither

his  wife  nor  his  daughter  supported  this  fact  in  their

evidence.’

The  informant  himseilf  did  not  utter  any  word

regarding criminal intimidation by the accused person.

Hence,  upon  minute  scrutiny  of  the  evidences  on

record, I am of the considered opinion that the prosecution
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failed  to  adduce  any  evidence  of  criminal  intimidation

against  the  accused  and  hence,  failed  to  prove  the  said

charge against him.

               Hence, considering the evidence on record as a

whole, I am of the considered opinion that the prosecution

failed miserably to prove beyond all reasonable doubts that

on 10.09.2015 at about 10.30 AM. at Congress Coloney, Bani

Sadan  School  Road,  Tinsukia  the  Accused  Sri  Kamalesh

Ranjan Bhattacharjee @ Kamalesh Bhattacharjee trespassed

into  the  dwelling  house  of  the  informant,  Sri  Nandalal

Bhattacharjee; voluntarily caused hurt to him; uttered slang

words  towards  him to  his  annoyance  and also  threatened

him with dire consequences to him in future with intent to

cause  alarm  to  him  and  thereby  committed  an  offence

punishable under Section 448/323/294 and 506 of the Indian

Penal Code.
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ORDER

Hence,  considering  the  above

discussions,  the  accused  Sri  Kamalesh

Ranjan  Bhattacharjee  @  Kamalesh

Bhattacharjee is  found  not  guilty  of  the

offence  punishable  U/S  -  448/323/294  and

506 of  the  Indian  Penal  Code  and

accordingly  he  is  acquitted  of  the

accusations/allegations labeled against him. 

9.          The bail bond of the Accused Person will remain in force

for sixth months from today.
10.         The judgment is delivered and operative part of the same

is pronounced in the open court, today, the 24th January, 2018

under my hand and the seal of this Court.

   (KIRAN LAL BAISHNAB)
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                                                            Additional Chief Judicial
Magistrate,   Tinsukia

ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1, Sri Nandalal Bhattacharjee;

P.W.2, Smti. Alo Bhattacharjee; 

P.W.3, Smti. Mayuri Bhattacharjee; 

P.W.4, Sri Tarasharkar Bhattacharjee; 

P.W.5, Smti. Mili Bhattaacharjee;

P.W.6, Sri Deepjoy Ghosh; 

P.W.7, Sri Arbindra Chakraborty; 

P.W.8, Smti. Gita Chakraborty; 

P.W.9, Sri Debasish Saha; 

P.W.10, Sri Dipak Ghosh; 

P.W.11, Dr. Prasanta Borgohain; 

And

P.W.12, Sri Jugen Borah (Investigating officer).

2. DEFENCE WITNESSES:



11

NIL.

3. EXHIBITS (BY PROSECUTION SIDE):

Exhibit-1 :: The Ejahar.

Exhibit-2 :: The medical report;

Exhibit-3 :: The sketch Map of the P.O.

And

Exhibit-4 :: The charge-sheet. 

4. EXHIBITS (BY DEFENCE SIDE):

NIL.

   (KIRAN LAL BAISHNAB)
                                                           Additional Chief Judicial
Magistrate,
              Tinsukia.


